Environment Agency System document: Uncontrolled When Printed [12/06/12]
Environment Agency management system document: uncontrolled when printed [12/06/12]

	Guidance

Overview of the law relating to water resources



	Number:
	476_05
	Status:
	Version 3
	Issue Date:
	04/04/2007
	Review Due:
	04/07/2008

	

	Document Owner:

Document Author:

Primary Contact:
	Adam Mantell

Richard Westaway

WR Helpdesk
	Post:

Post:


	Water Resources Process Technical Manager

Policy & Process Advisor 




	Approved by:

(as set out in Schedule B of the NFSoD)
	Adam Mantell

Ian Barker
	Post:

Post:
	Water Resources Process Technical Manager

Head of Water Resources


	Purpose:
	To provide an overview of the law relating to water resources.

To replace Chapter 2 of the National Abstraction Licensing Manual.

	Scope:
	This guidance:

· Explains the development of the law relating to water resources and licence control before and after the Water Resources Act 1963 to the current date. 

This guidance applies to:

· Water Resources Regulatory Officers

· Authorisations Officers

· Water Resources Regulatory Team Leaders

· Water Resources Technical Specialists

· Water Resources personnel involved in carrying out the Environment Agency’s functions as the licensing authority.

· National Support Unit (NSU)

	Related Documents:
	· The Water Resources Act 1963 – Repealed (*OPSI)

· The Water Resources Act 1968 – Repealed (*OPSI)

· The Water Resources Act 1971 – Repealed (*OPSI)

· The Dee and Clwyd River Authority Act 1973 (*OPSI)
· The Anglian Water Authority Act 1977 (*OPSI)
· The Northumbrian Water Authority Act 1981 (*OPSI)
· The Wildlife and Countryside Act 1981 (*OPSI)
· The Water Act 1989
· The Environmental Protection Act 1990
· The National Health service and Community Care Act 1990

 HYPERLINK "http://www.opsi.gov.uk/acts/acts1991/Ukpga_19910057_en_1.htm" 

· The Water Resources Act 1991
 

· The Water Consolidation (Consequential Provisions) Act 1991
· The Water Industry Act 1991
· The Statutory Water Companies Act 1991
· The Land Drainage Act 1991
· The Environment Act 1995
· The Freedom of Information Act 2000
· The Countryside and Rights of Way Act 2000

· 

 HYPERLINK "http://www.opsi.gov.uk/acts/acts2003/20030037.htm" 

The Water Act 2003

· The Water Resources (Licences) Regulations 1965 SI 1965/534 Repealed 1 April 2006 (*OPSI)

· The Water Resources (Miscellaneous Provisions) Regulations 1965 SI 1965/1092 Repealed 1 April 2006 (*OPSI)

· The Gwynedd River Authority (Exceptions from Control) Order 1965 SI 1965/1661 (*OPSI)

· The South West Wales (Exceptions from Control Order) 1965 SI 1965/1970 (*OPSI)

· The Glamorgan River Authority (Exceptions from Control) Order 1966 SI 1966/309 (*OPSI) 
· The Dee and Clwyd River Authority (Exceptions from Control) Order 1966 SI 1966/646 (*OPSI)
· The Bristol Avon River Authority (Exceptions from Control) Order 1967 SI 1967/1137 (*OPSI)

· The Somerset River Authority (Exceptions from Control Order) 1967 SI 1967/1970 (*OPSI)
· The Severn River Authority (Exceptions from Control) Order 1967 SI 1967/1971 (*OPSI)

· The Devon River Authority (Exceptions from Control) Order 1970 SI 1970/137 (*OPSI)

· The Great Ouse River Authority (Exceptions from Control) Order 1970 SI 1970/1344 (*OPSI) 
· The Usk River Authority (Exceptions from Control) Order 1973 SI 1973/1953 (*OPSI)

· The Mersey and Weaver River Authority (Exceptions from Control) Order 1968 SI 1968/910 (*OPSI)
· The Water Resources (Succession to Licences) Regulations 1969 SI 1969/976 Redundant with effect from 1 April 2006, except for transitional cases (*OPSI)

· The Northumbrian Water Authority (Exemption from Control) Order 1984 SI 1984/209

· The Drought Orders (Inquiries Procedure) Rules 1984 SI 1984/999 (*OPSI)

· The Water Resources (Licences) (Amendment) Regulations 1989 SI 1989/336 Repealed 1 April 2006
· The Spray Irrigation (Definition) Order 1992 SI 1992/1096

· 

 HYPERLINK "http://www.opsi.gov.uk/cgi-bin/htm_hl.pl?DB=opsi&STEMMER=en&WORDS=conservation+natural+habitats+regulations+1994+si+2716+&COLOUR=Red&STYLE=s&URL=http://www.opsi.gov.uk/si/si1994/Uksi_19942716_en_1.htm#muscat_highlighter_first_match" 

The Conservation (Natural Habitats, &c.) Regulations 1994 SI 1994/2716

· The Environmental Licences (Suspension and Revocation) Regulations 1996 SI 1996/508

· 

 HYPERLINK "http://www.opsi.gov.uk/si/si1999/19990672.htm" 

The National Assembly for Wales (Transfer of Functions) Order 1999 SI 1999/672

· 

 HYPERLINK "http://www.opsi.gov.uk/si/si1999/19990293.htm" 

The Town and Country Planning (Environmental Impact Assessment (England and Wales) Regulations 1999 SI 1999/293
 

· The Town & Country Planning (Inquiries Procedure) (England) Rules 2000  SI 2000/1624 

· The Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000 SI 2000/1625
· The Town and Country Planning (Hearings Procedure) (England) Rules 2000 SI 2000/1626
· The Town and Country Planning (Appeals) (Written Representations Procedure) (England) Regulations 2000 SI 2000/1628
· The Water Resources (Environmental Impact Assessment) (England and Wales) Regulations 2003 SI 2003/164 

· The Town and Country Planning (Referrals and Appeals) (Written Representations Procedure) (Wales) Regulations 2003 SI 2003/390
· The Town & Country Planning (Inquiries Procedure) (Wales) Rules 2003 SI 2003/1266
· The Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (Wales) Rules 2003 SI 2003/1267
· The Town and Country Planning (Hearings Procedure) (Wales) Rules 2003 SI 2003/1271
· The Water Environment (Water Framework Directive) (England and Wales) Regulations 2003 SI 2003/3242              
· The Environmental Assessment of Plans and Programmes Regulations 2004 SI 2004/1633 

· The Environmental Information Regulations 2004 SI 2004/3391
· The Drought Plan Regulations 2005 SI 2005/1905 

· The Drought Direction 1991 [PDF]

· The Drought Plan Direction 2005 [PDF] 

· The Water Resources (Environmental Impact Assessment) (England and Wales) (Amendment) Regulations 2006 SI 2006/(tbc) Expected 21 August 2006
· The Water Resources (Abstraction and Impounding) Regulations 2006 SI 2006 No.641
· The Wild Birds Directive 79/409/EEC 

· The EIA Directive 85/337/EEC (as amended)
· The Habitats Directive 92/43/EEC
· The Water Framework Directive 2000/60/EC 

· 
The Strategic Environmental Assessment Directive 2001/42/EC
· The Environmental Information Directive 2003/4/EC 

· The Public Participation Directive 2003/35/EC
· The Environmental Liability Directive 2004/35/CE 
· 59_03 Procedure – Compliance with Water Resources (EIA) Regulations 2003 
· 66_03: Work Instruction – Water Resources (EIA) Consents
· 67_03: Guidance – Water Resources (EIA) Regulations 2003 

· 353_03 Work Instruction: National Investigations Manual
· 212_04 Non-Financial Scheme of Delegation 

· 366_04 Guidance on protected rights under the Water Act 2003
· 132_05 Procedure - Assessment of new Water Resources Permissions under the Habitats Regulations
· 133_05 Work Instruction: Assessment of new Water Resources permissions under the Habitats Regulations
· 134_05 Procedure - (Appendix 4) Review of Existing Water Resources Permissions under the Habitats Regulations
· 153_05 Work Instruction – Entering Into and Reviewing Water Resources Management Arrangements
· 182_05 Guidance on the extended power to require information 
· 174_05 Work Instruction – Responding to enquiries relating to third party claims 
· 286_05 Work Instruction – Environment Agency Licence Applications 
· 287_05 Procedure – Environment Agency Licence Applications 
· 380_05 Work Instruction – Managing consultations with water companies on statutory drought plans     
· Water Company Drought Plan Guideline 2005 [PDF]
· 64_06 Work Instruction - Taking account of the duty on water companies to further water conservation
· 67_06 Work Instruction - Apportionment of a water resources abstraction licence
· 68_06 Guidance – Transfer, apportionment or vesting a water abstraction or impoundment licence to a new licence holder
· 70_06 Work Instruction - Transfer of a water resources abstraction or impoundment licence
· 72_06 Work Instruction - Vesting of a water resources abstraction or impoundment licence
· 78_06 Procedure - Advertising water resources applications
· 79_06 Work Instruction - Advertising water resources applications
· 80_06 Work Instruction - Publishing Water Resource notices to the internet
· 81_06 Work Instruction - Raising a purchase requisition on i-Procurement for statutory water resources press notices
· 91_06 Guidance - Applying Minimum Value Conditions to water abstraction licences
· 94_06 Work Instruction - Handling incorrect applications using section 36A powers
· 97_06 Work Instruction - Instructions for Temporary Abstraction Licence Applications 

· 103_06 Guidance - Abstraction licence conditions: authorised land, point of return and broad purpose
· 106_06 Guidance - Entitlement to apply (Right of Access)
· 108_06 Guidance - Reports to accompany water resource applications
· 112_06 Work Instruction - Instructions for transfer abstraction licence applications
· 120_06 Procedure - Conversion of abstraction licences to transfer licences 

· 121_06 Work Instruction - Conversion of abstraction licences to transfer licences
· 135_06 Work Instruction - Setting Annual Charges
· 167_06 Work Instruction - Activities on Receipt of a Water Resources Licence Application  
· 168_06 Work Instruction - Charging for Applications
· 234-06 Procedure - Appeals procedure for abstraction and impoundment licences
· 235_06 Procedure - Licensing procedure for applications for abstraction and impoundment licences  

· The Environment Agency’s Objectives and Contributions to Sustainable Development: Statutory Guidance by Defra, December 2002 -http://www.defra.gov.uk/environment/ea/sustain/pdf/ea_susdev_guidance.pdf
· The Hydropower Handbook May 2003 

· The Licensing Manual and Regulation Toolkit 

· The Scheme of Abstraction Charges 

*Documents listed above without hyperlinks may be available from The Office of Public Sector Information (OPSI) formerly HMSO, but very old legislation pre-1989 is likely to be out of print and no longer available.  The Information Service Unit may hold copies of some of these documents.  For further information see – http://intranet.ea.gov/organisation/df/environment_protection/planning__reporting/satis/isu/library/contents.htm


	If you have any queries on the content of this document or suggestions for improvement, please ask your team leader or technical specialist to contact the Water Resources Helpdesk on 710 5550.


	If any term or acronym used in this document is unfamiliar you might find the definition in the Glossary on Easinet: Information Resources > Glossary of Terms and Acronyms. 


	New text since the last version is highlighted in yellow [example]. 


Contents

1.0 Introduction
1.1 Appeals etc. compendium

1.2 History

2.0 Where the law is
2.1 Primary legislation (Acts of Parliament)

2.1.1
Local Acts

2.1.2 Other Acts

2.2
Secondary legislation (statutory instruments)


2.3
Schedules to Acts and Regulations

2.4 European law

2.5 Interpretation in appeal cases and by the courts

2.6 Common law

2.7 Administrative law

2.7.1
Duty to act fairly, rationally, within legal powers

2.7.2 Material and immaterial considerations

2.7.3 Duty to “have regard” to certain matters

2.7.4 Judicial review

2.8
Interpretation

3.0 General water resources management
3.1
Sustainable development

3.1.1
Government advice on water management

3.2 Cost benefit considerations

3.3 Water resources management arrangements

3.4 Water conservation
4.0
Control of abstraction and impounding

4.1 
Requirement for a licence

4.2 Exceptions to the requirement for a licence

4.3 Types of abstraction licence

4.4 Entitlement to apply for an abstraction licence

4.5 Application and publicity

4.6 Determination of licence applications

4.7 Grant of licences

4.8 Involvement of the Secretary of State/National Assembly for Wales

4.9 Revocation and variation of licences

4.10 Transfer and apportionment of licences

4.11 Charging of licences

4.12 Licences of Right

4.13 Derogation, compensation and indemnity

4.14 Information gathering and disclosure

4.15 Powers of entry, work powers etc.

4.16 Canals

5.0
Drought


6.0
Environmental duties 
6.1 Environmental legislation

6.2 General environmental responsibility

6.3 Mandatory environmental duties

6.4 Duties in relation to the CRoW Act 2000 and Sites of Special Scientific Interest

6.5 The EU Birds and Habitats Directives and the Habitats Regulations

6.6 Practical application in water resources work

6.7 Summary

1.
Introduction
This guidance gives an overview of the law relating to water resources.  This includes-

· Abstraction licensing

· Impoundment licensing

· Revocation and variation of licences

· Appeals

· Transfer and apportionment of licences

· General management of water resources

· Charges

· Information gathering powers

· Information disclosure rules

· Powers of entry

· Drought provisions

· Environmental duties

Most of these points, and their “ins and outs” are discussed in more detail in other chapters of the Licensing Manual or Agency Management System (AMS) documents.  Where relevant, this guidance refers to those other chapters or AMS documents, and should generally provide a feel for how the law fits together - it explains the framework for the work you do.  (Points not discussed in more detail elsewhere, particularly relating to general water resources management and obligations under the EC Habitats Directive, are considered further here.)

Administrative law
There is a brief discussion at the end of this introduction of basic administrative law principles i.e. the law governing the way you make decisions.

Enforcement law
The mechanics of enforcing the law, including rules relating to interviewing witnesses, evidence etc. are discussed in detail in Chapter 9 and the National Investigations Manual.  No attempt is made to give a summary overview here.

For further information see:

Chapter 9:

Inspection and Enforcement

AMS 353_03
Work Instruction: National Investigations Manual
1.1.
Appeals etc. 
Difficult cases arise in water resources (as in any field of law).  These are the ones that give rise to appeals and, occasionally, court cases.  Similarly, water resources prosecutions may show up defects in licensing practice.  A summary of relevant cases (mostly appeals) including a copy of the Inspector’s Report and the Secretary of State’s decision letter where these were available can be obtained on request from the Water Resources Helpdesk. See the Easinet for details. 

1.2.
History
This guidance does not discuss the history of water resources management.  You will, of course, come across references to organisations gone by.  In particular, over time, River Boards, Water Authorities and the National Rivers Authority have issued licences; and the Ministry of Housing and Local Government supervised at government level before the Department of the Environment (DoE) and the Department of the Environment, Transport and the Regions (DETR).  The Planning Inspectorate (PINS) currently administers appeals on behalf of the Department for Environment Food and Rural Affairs (Defra) in England.  Appeals in Wales are administered by the National Assembly for Wales (NAW) or delegated to an equivalent branch of PINS operating within NAW.  The licences and advice etc issued by these bodies, as well as (as discussed below) old legislation, usually remains valid.

2.seq level1 \h \r0 
Where the law is
2.1.
Primary legislation (Acts of Parliament) 
Only the Parliament at Westminster can make primary legislation for England and Wales.

The primary legislation relating to water resources is mainly in the Water Resources Act (WRA) 1991.  This consolidated previous legislation, principally the WRA 1963 (which first introduced the licensing system) together with the WRA 1968 and 1971 and the Water Act 1989.  These Acts have been supplemented by further changes made by the Water Act 2003 (WA 2003).

The Environment Act (EA) 1995 has made various changes to the WRA 1991.  There are some substantive amendments
.  However the changes are mainly aimed at giving us consistent duties and powers across the now-broader range of our functions
.

The WA 2003 received Royal Assent on 20 November 2003 and, when fully implemented, will make substantial changes to the licensing system.  It will introduce a more flexible approach to managing water resources with a three-tier system
 of full, transfer and temporary licences.  It will also introduce a number of other key changes to modernise the regulatory system of licence control that will be described in more detail in other Chapters of the Licensing Manual or AMS documents when they come into force.

The WRA 1991, EA 1995 and WA 2003 cover many other areas besides water resources.  The rules relating to abstracting and impounding licensing are mainly contained in Part II WRA 1991 as amended by Part I of the WA 2003.   The part of the WRA 1991 dealing with water resources is divided into three Chapters:

· General resource management duties are in Chapter I (s.19 to 23).

· The abstraction and impounding licensing system is in Chapter II (s.24 to 72).

· The drought rules
 are in Chapter III (s.79 to 81).

Other sections, scattered in these Acts, deal with matters common to other functions of the Environment Agency.  These include environmental duties, charging, powers of entry, information disclosure, and Crown application.

2.1.1.
Local acts
Some regions have their own special primary legislation.  The Anglian Water Authority Act 1977 contains various provisions affecting abstraction control in the Anglian region.  The Northumbrian Water Authority Act 1981 and associated regulations
, which applies to the old area covered by the Northumbrian Water Authority
, has the effect of only requiring larger abstractions to be licensed.  It also, for example, provides for a voluntary register of unlicensed protected rights.  The Dee and Clwyd River Authority Act 1973
 exempts domestic supplies for the abstractor’s own household from all sources of supply including any inland waters.  At the time this exemption was made, no quantity restriction applied, but it has since been made redundant as a result of changes made by the Water Acts of 1989 and 2003.

There are also a very large number of Acts, many dating from the 18th century, which have authorized particular canal and reservoir construction.  These come into focus occasionally, particularly when there is desire to change the requirements of the statute which may now be inappropriate
.

2.1.2.
Other acts
Other legislation inevitably impinges from time to time.  Most obviously, the Water Industry Act 1991 and Statutory Water Companies Act 1991 (which govern water supply and sewerage); the Land Drainage Act 1991 (which gives us powers that can be useful in certain water resources situations); and the Environmental Protection Act 1990 (which may be relevant in e.g. ''pump and treat'' situations.  The National Health Service and Community Care Act 1990 brought hospital abstractions within licence control by ending their Crown immunity.
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Secondary legislation (statutory instruments)

The WRA 1991, EA 1995 and WA 2003 are “primary” legislation.  There are many references in them permitting the Secretary of State to make Regulations or Orders on particular points.  These are made by Statutory Instrument (SI).  SIs can be made more quickly than Acts of Parliament and are not subject to the same parliamentary scrutiny.

Following devolution, the National Assembly for Wales (NAW) can also make secondary legislation on matters within their powers.  This is determined by a combination of an Order
 that confirmed the initial transfer of functions to Wales and, the extent to which subsequent primary legislation post devolution confers powers on the NAW to make secondary legislation.  The NAW may also transpose EU Directives through secondary legislation in Wales, although this can also be dealt with by joint secondary legislation (e.g. Water Framework Directive Regulations) for England and Wales.  Further references in this guidance to the Secretary of State will normally apply equally to the NAW in matters of secondary legislation or appeals etc.  If in doubt, staff in Wales should refer to their Regional Solicitor’s office for further advice.   

Regulations are used to provide detail which would be unsuitable for primary legislation - to “put flesh on its bones”.  Regulations often set out the more detailed administrative or procedural rules.  This is however, “law” just as the primary Act of Parliament is “law”.  There are two main sets of regulations relating to licensing:

· The Water Resources (Abstraction and Impounding) Regulations 2006 (SI:2006/641) (''the Regulations'').  These contain detailed provisions about licence applications, appeals and registers, etc
.
· The Environmental Licences (Suspension and Revocation) Regulations 1996 (SI 1996/508).  These deal with the revocation of licences for non-payment of charges.

The above Regulations were made under the authority of the Water Resources Act 1991, the Water Act 2003 and the Environment Act 1995. 

The Secretary of State may also make Orders in the form of SIs.  This happens when the Secretary of State has discretion under the primary legislation how something should be defined, specified, “prescribed”, etc.  Being in secondary legislation means the detail does not have to be specified in advance in an Act of Parliament and can be altered, etc. to suit the circumstances.  Orders made or the powers to make them under the water resources legislation include-

· The Spray Irrigation (Definition) Order 1992 (SI:1992/1096). This explains what is meant by the expression “spray irrigation” in the WRA 1991 or, more particularly, what is not spray irrigation for certain purposes of the WRA 1991.  It is useful to be able to change this to suit particular circumstances, (e.g. in greenhouses)
.

· Various Orders (see ‘related documents’ section) exempting complete sources of supply in particular geographical areas from licensing control under s.33 WRA 1991
.  The power to make further Orders under this provision was repealed on 1 April 2004. 

· Orders to vary the threshold for licence control under s.27A WRA 1991
. No Orders have been made at the present time.
· Orders to designate areas within which the registration of protected rights is compulsory under s.39B(3) WRA 1991
.  No Orders have been made at the present time.
· Orders defining seaward boundaries.  These Orders are now repealed but have some use for guidance
.

2.3.
Schedules to Acts and Regulations
For drafting reasons with complex legislation it is often simpler to “flesh out” details in Schedules.  (The style is for Schedules to be in small type, so more words can be fitted in the same space!)  Both primary and secondary legislation may have Schedules.  They hang on particular sections which refer to them directly.  In water resources, directly relevant ones are Schedules 5 to 9 to the WRA 1991.  Schedules 21 to 23 to the EA 1995 contain important amendments, as do Schedules 7 and 9 to the WA 2003.  The Regulations also have Schedules. 

Schedules are considered as “law”, the same as the contents of the main part of the Act or Regulation, as the case may be, are “law”.

2.4.
European law
European law has had a more limited impact in water resources management than in other areas (like water quality), but is now there and growing. 

Usually, European law works as follows.  The European Commission issues “directives” to member states, including the UK, which are aimed at producing common standards in the EU on all sorts of issues, including environmental protection.  The member state must then introduce appropriate legal rules to comply with the requirements of the directive.  The directive may reflect existing law and practice.  If so, the member state need do nothing; if not, the practice in the UK is to pass secondary legislation (authorised by the European Communities Act 1972) which changes existing law and practice to comply.  Failure to comply can result in what are called “infraction proceedings” and may result in heavy financial penalties on member states.

The directives whose effects may be of direct concern to water resources or licensing staff relate to: environmental impact assessment
; habitat protection
; disclosure of environmental information
 and the Water Framework Directive
. 

The Environmental Impact Assessment Directive 85/337/EEC (as amended) on the assessment of the effects of certain public and private projects on the environment (“the EIA Directive”) was transposed via the Water Resources (Environmental Impact Assessment) (England and Wales) Regulations 2003 SI 2003/164 which came into force on 1 April 2003. Although we have now been charged with direct responsibility for EIA through these regulations, it only applies to a limited category of projects.  The limited category of projects is designed to avoid duplication with similar controls under the equivalent Town and Country Planning regulations
. 

The Water Framework Directive 2000/60/EC (WFD) was transposed into principal framework regulations via the Water Environment (Water Framework Directive) (England and Wales) Regulations 2003 SI 2003/3242 which came into force on 2 January 2004.  The regulatory controls on the abstraction and impounding of water required by the WFD will be delivered via the existing licensing system.
The Strategic Environmental Assessment Directive 2001/42/EC concerns major plans or programmes and their assessment to ensure that there is a strategic overview of likely environmental effects.  It has been transposed via the Environmental Assessment of Plans and Programmes Regulations 2004 SI 2004/1633. 

The Environmental Information Directive 2003/4/EC is a revised version of the original Directive concerning provision of environmental information and has been transposed via the

Environmental Information Regulations 2004 SI 2004/3391.  These Regulations now contain all the rules about disclosure of environmental information and replace the 1992 Regulations.
The government has transposed and implemented the above directives into domestic law.  It is currently in the process of implementing the Public Participation Directive
 into domestic legislation which is likely to result in an amendment to the Water Resources (Environmental Impact Assessment) (England and Wales) Regulations 2003 SI 2003/164.  It is expected that the Environmental Liability Directive
, concerning liability for environmental damage including water damage and damage to biodiversity, will be transposed by April 2007.
For further information see:

AMS 59_03:
Procedure – Compliance with Water Resources (EIA) Regulations 2003
AMS 66_03: 
Work Instruction – Water Resources (EIA) Consents
AMS 67_03:
Guidance – Water Resources (EIA) Regulations 2003
Environmental legislation, including the Habitats and Birds Directives, the Conservation (Natural Habitats &c.) Regulations (known as the ‘Habitats Regulations’) and the Countryside and Rights of Way (CRoW) Act 2000 can apply to our work in licensing, consenting and drought permit applications.  Further details and links to appropriate guidance is set out later in this guidance, and by cross-reference in relevant Chapters of the National Licensing Manual which can be found in the Regulation Toolkit.

The problem with the Environmental Information Directive is not so much its literal implementation in domestic law, but the way the (less than 100% clear) rules have been interpreted in practice.  Guidance on this is in Chapter 10 which can be found via the Toolkit referred to above.

2.5.
Interpretation in appeal cases and by the courts
The water resources legislation is a statutory code.  Appeal decisions by the Secretary of State provide some guidance on how it may be interpreted.  These decisions are not binding, and in exceptional cases, you may be advised by your lawyers that the Secretary of State’s interpretation of the law was wrong.  But be very cautious about going against how the Secretary of State has ruled in a previous case on the same point.  The matter you are dealing with may well go to appeal too.  You will need to marshal your arguments carefully to persuade the Secretary of State that he was wrong in the earlier case.

A few cases get to the High Court (or beyond).  These decisions should similarly be followed as case law in the High Court and beyond as binding until overruled by a higher court or Parliament by way of new legislation.

2.6.
Common law
Water resources law was not invented in 1963!  There is a long legal history relating to appropriation and use of water.  This is governed by what is called the “common law” (in fact, it is complex, and anything but common).  Common law is unwritten and largely derived from historical custom and practice over many years as well as the decisions of old common law courts.  It is unlikely that you will ever need to consider this in routine licensing work.  

The common law may apply in certain circumstances.  For example, there may be disputes between people on a watercourse where the person upstream is abstracting for non-licensable irrigation purposes (possibly irrigation, other than spray) and depriving someone downstream of the flow of water previously enjoyed.  The second person may complain to you, and your answer is likely to be that we cannot help, as it is outside our control.  But it would not be out of order, with a knowledge in the back of your mind that there is a system of common law governing these types of situation, to suggest that it may be worth the person complaining taking independent legal advice on the point.

For further information see:

AMS 174_05
AMS 174_05 Work Instruction – Responding to enquiries relating to third party claims  
2.7.
Administrative law
The way we conduct our business, and in particular make decisions affecting licence applicants, (for example) is governed by administrative law.

2.7.1.
Duty to act fairly, rationally, within legal powers
You have to act fairly and within your legal powers.  For example, you simply are not allowed to consider an application for, let alone grant, a licence to someone who is not entitled to apply for one
.

You must also act in a rational way.  For example, someone might apply for a licence for 100 Ml/d.  Even though they claim they need it, you know that by no stretch of the imagination could they require more than 1 Ml/d.  A decision nevertheless to grant a licence for 100 Ml/d might be challenged for being irrational.

2.7.2.
Material and immaterial considerations
All representations made in response to an application must be considered on their merits.  You must not ignore relevant or “material” considerations but may give less weight to those that are “immaterial”.  For example, the fact that you think the applicant is a worthy or thoroughly nice person would be immaterial.

2.7.3.
Duty to “have regard” to certain matters
The statute tells you what points you must consider in determining an application, but it gives you a wide discretion in what weight you give them.  The legal jargon is that you must “have regard” to such factors.  You can give a point no weight at all - but you cannot ignore it altogether.  For example, one such requirement is to have regard to third party representations
.  In practice this means you should make clear in your determination report what representations (in summary, if appropriate) have been received and how you have “regarded” them
.

2.7.4.
Judicial review
If you have acted unlawfully, for example in the ways described above, your action may be taken to the High Court in a process known as judicial review.  If the court agrees with the complaint, it will usually rescind (“quash”) the decision; if appropriate, you will have to start the decision making process again in a lawful way.

Such complaints may be brought by third parties (for example, a neighbour who considers that they will be affected by a proposed abstraction and that you have taken no account of their use of the water) or by applicants.  Usually, however, a dissatisfied applicant will first appeal a decision to the Secretary of State (a third party has no right to do so).
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Interpretation
By and large, the legislation has common sense meanings that anyone should be able to understand (even though working out how it fits together can be puzzling sometimes).

Some words or phrases used have special meanings - for example, spray irrigation.  Others are precisely defined - for example, inland waters, source of supply, underground strata, and watercourse.  These definitions may include matters which are not intuitively obvious - such as “watercourse” including sewers, and “notice” meaning (only) notice in writing.

These definitions or “interpretations” are scattered, but are usually to be found in one of four places:

· In the section itself.  For example, “land drainage” is defined for abstraction control purposes in s.29(5) WRA 1991.

· At the end of Chapters II (s.72) and Chapter III (s.81) of Part II WRA 1991.  These definitions are specific to licence control and drought provisions, respectively.

· In s.221, a general interpretation section for the whole WRA 1991.

· In Regulation 2 of the Regulations.

If you are in doubt about the meaning of specialist legal expressions, like “have regard to” (see above)
, you should take advice from your Regional legal team.
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General water resources management
We are charged with the general duty of managing water resources
 in England and Wales
.  The law sets down certain guidelines for this: for example, we must pay special attention to-

· public water supply requirements
;

· the costs and benefits of what it does
;

· the aim of sustainable development
;

· environmental considerations
; and,

· the effects of proposals on the economic and social well-being of rural areas
.

To achieve this we have a variety of legal powers.  Foremost amongst these is the system of licensing abstractions and impoundments, which is what this guidance and the Licensing Manual is mainly about, and is outlined below.

In addition we can: initiate proposals for establishing minimum acceptable flows in watercourses
; we have powers of enforcement and related powers of entry; we have information gathering powers; we may make special arrangements with water companies, and we have powers to help manage drought situations.

We do not control or protect all water resource use.  There are certain important exemptions from licensing control
.  These are generally termed ‘lawful uses’ of water.  Apart from the former small domestic and agricultural exemption
, a lawful use does not carry with it the same protection from derogation which a licence gives.  On the other hand we must have regard to such uses when determining licence applications
.  An important change in the system, is for (most) Crown abstractions and impoundments to come under licensing control.  This is currently awaiting a Commencement Order to bring the changes made by the EA 1995 into effect.

3.1.
Sustainable development
We have a duty, indeed it is our principal aim, to contribute towards attaining sustainable development
.  One definition of this is development that achieves a better quality of life for everyone, now and for generations to come.  The duty may sound somewhat vague, but can be translated into positive steps for staff to take when making decisions, giving advice, etc.  The government has produced statutory guidance to the Environment Agency setting out what it sees as the theory and practice of sustainable development
 which we must have regard
 to in exercising our functions.  In summary this says that we should:

· Look at matters holistically - i.e. to optimise benefit to the environment as a whole (taking account of costs and benefits, see above).

· Work on an integrated basis, particularly considering water quality and in-stream uses (i.e. fisheries, navigation and recreation).  Use integrated catchment etc. planning tools.

· Consider the longer term implications, particularly where effects are likely to be irreversible. Note that although all new abstraction licences have a time limit you should carefully consider environmental implications over the lifetime of the licence as some may be active for 12 or more years.

· If you aren’t sure, play safe: apply the precautionary principle.
· Act to conserve and enhance biodiversity.  Essentially this means pay attention to your conservation duties, as described below.

· Remember that customers have their own investment planning to consider; our policies, and at the individual level your advice and decisions, may be able to work with and influence that for environmental benefit.

· Develop a close and responsive relationship with the public, local authorities, community organisations etc.  They all contribute to attaining sustainable development.

· Remember that we should be a key source of high quality information and advice.  Help make it that way.

· Decisions should be sound.  If you are worried by the way a particular decision is being made, or even about how e.g. consultation is generally carried out in your area, consult your line manager.

3.1.1.
Government advice on water management
The government sustainable development guidance has sections dealing specifically with our different functions.  For water management the guidance emphasises-

· A strategic approach to catchment protection, through catchment management planning, so site specific activities are seen in a wider context, and are compatible with statutory designations.

· The need to work with natural river and coastal processes - not against them - wherever possible.

· Integration of technical, economic and environmental factors in decision-making.

· Proper consultation with agricultural, recreational, commercial, environmental and other interests affected by our activities.

The guidance endorses the objectives of the National Water Resource Strategy
.  It encourages us to influence local authority development plans
 - it is an “important consultee”.

Drinking water supply is of primary concern, but it is recognised that as pressures on resources increase, the needs of this and other uses for abstracted water will need to be reconciled.  The guidance encourages us to work with abstractors towards this end, and to use our powers to encourage water conservation in areas of potential shortage (where economic to do so).  It should also encourage development of new resources in a sustainable way where they are needed, though with regard for efficient water storage and leakage control.
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Cost benefit considerations
We must take into account the likely costs and benefits in the exercise (or non-exercise) of any of our powers
.  The duty recognises that sustainable development involves both economic development and protecting and enhancing the environment.  Costs include costs to any person or organisation or to the environment.  There are limits:

· The duty does not apply to our obligations to discharge specific duties, comply with requirements, or pursue objectives.  For example, although on a cost/benefit basis it might be sensible in a particular case to ignore the prohibition against granting a licence which derogates someone else’s, that is still not permitted.  But if there are two ways of achieving the same result, you should consider costs and benefits in the one you choose.

· The duty does not apply if it would be unreasonable in the circumstances of the particular case, e.g. in an emergency.

You need to consider, what the options are for given environmental outcomes  (One may be no action, or refusal.)  Quantifying costs and benefits is not simple, at least in money terms, particularly for issues such as visual effects of a proposal.

It may be possible to apply general guidelines to some activities, probably on a regional or area basis: for example, particular sorts of licences.

If there has been an environmental appraisal, this will obviously be important to consider, as with the other matters normally considered in the determination of a licence
.

If you are challenged about how you have carried out the duty, you must be satisfied that you have considered the issue properly, and reached sensible and honest conclusions.

Both for rigour and for audit, you should always record your decision making process.  Suggestions on how this should be done are in Chapter 7.  In principle you are not expected to engage in very complex analysis (although for larger or more complex proposals a greater degree of analysis and consideration may be necessary), but you are expected to be able to demonstrate a sensible thought process.

3.3.
Water resources management arrangements
We may, so far as reasonably practicable and so far as we consider it appropriate for carrying out our water resources management functions, enter into and maintain arrangements with water companies
 and other licence holders
 to secure proper management or operation of their sources of supply, reservoirs or other works.

This is a wide-ranging provision.  The statute anticipates its use in connection with reservoir and similar works construction, including payments by us to water companies
 for the benefit of our resource management obligations (including release of compensation water etc.)  In practice the provisions are also used to formalise ad hoc arrangements which have been made between us and water companies in drought situations, for example supply of information about flows and levels, and other measures to promote the more efficient use of water.

Disputed matters may be referred to the Secretary of State or Ofwat
.

We must send a copy of the arrangements to the Secretary of State, who can enforce the obligations against the licence holder in the case of a water company under s.18 Water Industry Act 1991, or through civil proceedings for other licence holders.

Agreements may also be made with water companies (and others) under s.158 WRA 1991.  Such agreements however tend to refer to detail which cannot satisfactorily go in a licence and are more an aid to enforcement
.

For further information see:

AMS 153_05 Work Instruction – Entering Into and Reviewing Water Resources Management Arrangements  
3.4.
Water conservation
Section 82 of the Water Act 2003 places a duty on statutory water undertakers to “further water conservation” when exercising their powers.  The AMS below sets out how we should and should not take account of this duty in our own activities.

For further information see:
AMS 64_06
Work Instruction - Taking account of the duty on water companies to further water conservation
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Control of abstraction and impounding
Like other licensing systems, water resources licensing works by making it an offence to abstract water, or to begin to construct or alter impounding works, without a licence or unless covered by one of various exceptions set out in the WRA 1991.  An offence is a criminal matter and requires proof in court to the same standard as other crimes (“beyond reasonable doubt”).

4.1.
Requirement for a licence
The basic abstraction-without-a-licence offence is set out in s.24 WRA 1991.  The corresponding rule relating to impounding is in s.25 as amended by s.2 of the Water Act 2003, which now requires a valid licence to impound water to be held for the life of the works, not just during the construction.  These cover such details as confirming that an offence is also committed if: 

· a licence exists but conditions are not complied with, 

· the need for a licence and compliance with conditions on it to construct or extend a well, borehole etc. 

· or to install or modify machinery to facilitate abstraction of additional quantities, etc.

The offence is absolute or one of “strict liability”: the statute says “no person shall abstract ... or cause or permit any other person ... to abstract” without a licence.  The prosecution does not have to prove an intent as is the case with many criminal offences.

Similarly the law relating to the expression “cause or permit” usually makes it quite easy to pin liability on the person responsible (usually the licence holder).

The sections also set out the penalties if offences are committed.  In both cases, the maximum fine that may be imposed in magistrates’ courts is £20,000
 or, if the matter goes to Crown Court (“indictment”), an unlimited fine.

For impoundments, the offence is against begin, or cause or permit any other person to construct or alter impounding works, subject to certain conditions
.  The section also deals with impoundments authorised by statute.  (In practice this does not usually cause problems, but you should guard against it where desirable
.) 

From 1 April 2006, it is no longer legally possible to apply for or grant a combined abstraction and impounding licence

Issues arising elsewhere in the Manual:
AMS (tbc)

Work Instruction: Impounding Licences (to follow)
Chapter 3:

Relationship with groundwater investigation consents.

Chapter 5: 

Discrete waters; abstraction from the sea; replacement boreholes.

Chapter 6: 
The Environment Agency’s need for licences; variation of compensation water requirements (i.e. in old statutes authorising impoundments).

Chapter 8: 
Format of licence and conditions; combined licences; impounding licences and s.158 agreements.

Chapter 9: 

Offences and defences, including “cause” and “permit”.

Chapter 12:

Drought orders and permits as exceptions to licence requirements.

Chapter 13:

Licence requirements in “pump and treat” situations; for canals; for the Crown.

4.2.
Exceptions to the requirement for a licence
There are various exceptions to the need for a licence, all discussed in detail in other chapters.  Some still require another form of authorisation
 or notification
.  As a general rule, remember it is up to the person relying on an exception to prove that he falls within it: the default position is for a licence to be required.

Most of these exceptions are in s.26 to 33 WRA 1991.  Crown application is at s.222
; and the drought rules between s.73 and 81 as amended
.

Discussion of exceptions elsewhere in the Manual:
Chapter 3:
The exception under s.32(3) for exploring for underground water – “groundwater investigation consents”, subject to our consent.

Chapter 5: 
All exceptions listed, small quantities exemption and exceptions under s.27 discussed; situations where replacement boreholes may not require licensing.

Chapter 6: 

Minerals drilling and conservation notices.

Chapter 9: 
Under offences and defences, including details of exempted areas under s.33 and Crown application.

Chapter 12:

Drought orders and permits as exceptions to, or modifications of, licence requirements.

Chapter 13:

Water transfers, canals, Crown application.

4.3.
Types of abstraction licence
With effect from 1 April 2006, existing abstraction licences became full licences
, and two new types of licence came into existence: transfer licences
 (where there is a transfer between sources with no intervening use) and temporary licences
 (for periods of less than 28 days). 

Only temporary licences will be allowed for abstraction over a period of 27 consecutive days or less. There are no instances whereby a full or transfer licences can be issued in these circumstances.

Full licences have protected rights status. Temporary and transfer licences do not have protected rights status and need to be considered as a lawful use when other applications are being determined.

Full licences are chargeable. Temporary and transfer licences are not.

Special arrangements
 were put in place to give abstractors with licences authorising transfer as a purpose a one-off opportunity to convert their full licences to transfer licences.
If we consider that an application has been made for the wrong type of licence, subject to a right of appeal, we are now able to treat an application for a particular type of licence (transfer/temporary/full) as if it is for one of the other types
.  We can also:
· treat a number of applications for licences of any type to abstract from a particular source of supply as an application for a single licence of any type;

· treat an application for a single licence of any type to abstract from a particular source of supply as a number of applications for licences of any type;

· require any application for a licence to be accompanied by an application to revoke an existing licence. 

For further information see:

AMS  94_06
Work Instruction: Handling incorrect applications using section 36A powers
AMS 97_06
Work Instruction: Instructions for Temporary Abstraction Licence Applications 

AMS 112_06  
Work Instruction: Instructions for transfer abstraction licence applications
AMS 120_06
Procedure: Conversion of abstraction licences to transfer licences 

AMS 121_06
Work Instruction: Conversion of abstraction licences to transfer licences
Chapter 5:

Consideration of licence applications.

Chapter 8:

Form of licences, conditions etc.

4.4.
Entitlement to apply for an abstraction licence
We will not accept an application for an abstraction licence unless the applicant declares that they have a right of access to the land where the abstraction takes place.  For surface water abstractions this needs to be at the point of abstraction from the inland water and for groundwater abstractions, it is the land consisting of or comprising those underground strata at the place where the abstraction is to be made.    

With effect from 1 April 2006, the same basic entitlement to apply for an abstraction licence also applies to applications involving ecclesiastical property
.

Although the minimum requirement to be entitled to apply for an abstraction licence is now a right of access, where a person satisfies us that they lawfully occupy the relevant land, it should not be necessary to ask for further evidence of their entitlement to apply.

It should be noted that the entitlement to apply for an abstraction licence applies to all types of abstraction licence, including the transfer or apportionment of a licence, but does not apply to applications for licences to impound inland waters or to abstractions where no licence, but some other form of consent, is required: for example in groundwater investigation or drought situations.
There are special rules relating entitlement to apply for licences to abstract from inland waters owned or managed by British Waterways (BW)
.  

For further information see:

56_09 Technical checks of water resource abstraction licence applications
Chapter 5:
   
Consideration of licence applications.


Chapter 13:
 
Applications by BW.

4.5.
Application and publicity 
In addition to making decisions on applications for licences, the Environment Agency assumed responsibility for the application process on 1 April 2006.  At the same time, the publicity arrangements to apply for a licence were simplified.
Unless an exemption or dispensation applies, notice of a proposal for a licence must normally be:

· Advertised once in at least one local newspaper and on our web site at

http://www.environment-agency.gov.uk/waterresourcesnotices
· Notified to specified bodies (e.g. the water undertaker for the area and, where appropriate, any IDB, Navigation, Harbour or Conservancy Authority); and 

· Be open to public inspection for a specified period
. 

There are special provisions for us to notify National Park and the Broads authorities in appropriate cases
.

As a separate matter, we have a duty to consult English Nature (Natural England from 1st October 2006), the Countryside Council for Wales, or in respect of historic monuments, English Heritage or CADW for Wales
.  Consultation as such happens at a later stage in the application process, but in practice in such cases it is desirable for these bodies to be consulted about the proposal at as early a stage as possible.

For further information see:
AMS 167_06
Work Instruction: Activities on Receipt of a Water Resources Licence Application
AMS 78_06   
Procedure: Advertising water resources applications
AMS 79_06 
Work Instruction: Advertising water resources applications
AMS 80_06 
Work Instruction: Publishing Water Resource notices to the internet
AMS 81_06 
Work Instruction: Raising a purchase requisition on i-Procurement for statutory water resources press notices
Chapter 4:
Gathering information and consultation.

4.6.
Determination of licence applications
We have a wide discretion in determining licence applications and may put such conditions on licences as we consider reasonable or appropriate or may refuse to grant a licence if we consider that is ‘necessary or expedient’.  Various constraints, however, apply:

· We must not determine the licence application until after the end of the public inspection period
.

· We must not grant a licence which derogates from protected rights without the consent of the person affected
.  

· We must have regard to-

· The reasonable requirements of the applicant for water.

· Written representations received when an application is advertised
.

· Existing lawful uses of the water (i.e. which are not protected rights).  Similar principles apply whether the abstraction is from surface or groundwater, though in the case of surface water abstractions the way of considering this point is cross-referenced to the issue of minimum acceptable flows
.

· We must comply with certain overriding duties-

· Environmental and similar duties
.

· Relating to sustainable development
.

· Relating to costs and benefits
.

The statutory determination period is 4 months (from the relevant date) in the case of applications which are required to be advertised. In the case of applications which are exempt from advertising or fulfil the requirements for advertising discretion the statutory determination period is 3 months (from the relevant date).  In either case, the applicant may by agreement in writing extend the determination period.
For further information see:
AMS 167_06 
Work Instruction: Activities on Receipt of a Water Resources Licence Application
AMS 235_06 Procedure: Licensing procedure for applications for abstraction and impoundment licences
AMS 366_04
Guidance on protected rights under the Water Act 2003
Chapter 7:

General rules and practice on determination of licences.

Above:


Sustainable development and costs/benefits duties.

Below:


Environmental duties.

4.7
Grant of licences
With effect from 1 April 2004, section 46 of the WRA was amended by 19 of the WA 2003 and now requires that all new abstraction licences
 must specify a date on which they become effective and a date of expiry.  Licences to impound water are not subject to a time limit and will not specify a date of expiry, but will remain in force until revoked.  All abstraction licences (of any type) are also required to state the broad purpose for which the abstracted water is to be used, including those granted to the Environment Agency, water and sewerage undertakers and those supplying water to others.

Full licences have to contain other specified information, for example as to quantity, means of measurement and means of abstraction.  For transfer and temporary licences, there is no requirement to specify quantities or means of measurement.
It is no longer necessary
 for an abstraction licence (of any type) to specify an area of land on which the abstracted water may be used, and the presumption is not to apply such a condition, unless there is good reason to do so. 

The licence must also specify the name of the licence holder
.  Being the holder of a licence and complying with the conditions on it gives that person a defence to certain claims by others affected by abstraction and/or impounding activity
.

For further information see:
AMS 103_06 
Guidance: Abstraction licence conditions: authorised land, point of return and broad purpose
AMS 97_06
Work Instruction: Instructions for Temporary Abstraction Licence Applications 

AMS 112_06  
Work Instruction: Instructions for transfer abstraction licence applications 
Chapter 8:

Form of licences, conditions etc.

4.8
Involvement of the Secretary of State/National Assembly for Wales
The Secretary of State may become directly involved in licence applications or the process in the following circumstances.

· If the applicant is dissatisfied with our decision and wishes to appeal it
.  Appeals are to the Secretary of State though are normally delegated and determined by the Planning Inspectorate.

· If the Secretary of State decides to call the application in or has directed that any particular class of applications should be referred to him.  This is uncommon
.

· In the case of the Environment Agency applying for licences itself.  We must always advise the Secretary of State.  If the Secretary of State has no comment, the licence can be authorised by the Director of Water Management on behalf of the Environment Agency
.

· The Secretary of State/NAW may also give a direction that a particular application should not be advertised if that would be contrary to the interests of national security
.
Broadly speaking, the Secretary of State has the same approach to considering licence applications and must follow the same procedures for publicity etc. as the Environment Agency.  Importantly, the Secretary of State can grant licences which derogate from protected rights
.  This protection is not therefore absolute and can in practice avoid the problem of protected rights holders preventing other abstractions, particularly if their interests can be looked after in other ways.

For further information see:
AMS 287_05:
AMS Procedure Environment Agency Licence Applications
AMS 286_05: 
AMS Work Instruction Environment Agency Licence Applications

AMS 234_06:
Procedure: Appeals procedure for abstraction and impoundment licences

Chapter 6:

Guidance on appeals

4.9
Revocation and variation of licences
Licences may be revoked or varied, by the licence holder, by us, or by the Secretary of State.  Variations by the licence holder are normally
 treated for publicity, determination etc. purposes like new licence applications
.  Variations imposed on the licence holder at the instance of the Environment Agency or Secretary of State involve procedures designed to protect the licence holder's interests
, and compensation may be payable
.  There is special provision for variation or revocation of licences at the instance of an owner of fishing rights
.

Special rules apply to variation of old provisions, often in 18th and 19th century statutes, requiring releases of compensation water for the protection of downstream interests.  Times have changed, and changes to these requirements can benefit both the person (usually a canal operator or water company) obliged to make the releases and downstream interests.

The Habitats Regulations
 may also require the variation or revocation of licences in certain circumstances.

Issues discussed elsewhere:
Chapter 6:

Discusses both the detailed rules on “normal” revocation and variation; and detailed procedures for changes in compensation water requirements.

Chapter 6A 

Compensation guidelines for changes to water abstraction licences.
Below: 

  
Relevance of the Habitats Regulations and other environmental legislation 

4.10.
Transfer and apportionment of licences
Licence holders are individual legal entities (persons, companies etc.).  This means there must be ways for them to be transferred when the licence holder moves away and someone else wants to make use of the licence.  Full or transfer abstraction licences may also be ‘apportioned’ or divided when a licence is transferred to more than one person.  Temporary licences cannot be transferred or apportioned while impounding licences can be transferred but cannot be apportioned.  There are special provisions dealing with the vesting of licences in the event of death or bankruptcy of the holder.  The rules governing all of this are contained in the WRA
.
Water company licences may sometimes be transferred under special amalgamation schemes
.

For further information see:

AMS 68_06 
Guidance: Transfer, apportionment or vesting a water abstraction or impoundment licence to a new licence holder
AMS 67_06 
Work Instruction: Apportionment of a water resources abstraction licence
AMS 70_06 
Work Instruction: Transfer of a water resources abstraction or impoundment licence
AMS 72_06 
Work Instruction: Vesting of a water resources abstraction or impoundment licence
4.10.
Charging of licences
Our management of water resources is paid for by charging holders of full abstraction licences for what they are authorised to abstract under a national charging scheme approved by the Secretary of State.  This system is, at least approximately, ring fenced.  In other words, these charges do not, for example, subsidise other functions such as our water quality activities.  Abstraction charges also pay for our hydrometry network, our river augmentation schemes, CAMS and planning liaison work.

Special arrangements (two part tariffs) are available to spray (and, when subject to licence control, irrigation other than spray) irrigators to reflect the fact that irrigation may not always be needed - the charge is always payable on half the authorised quantity, and above that only to the extent that water is actually used.

Charges are calculated by reference to a number of factors:

· the type of use (whether this results in very low, low, medium or high loss of water), 

· the season when abstraction takes place (winter, summer, or all year); 

· the source from which the abstraction takes place (unsupported, supported or tidal); 

· the volume authorised to be abstracted; 

· and a special charge factor depending on which of our eight regions the abstraction takes place in
.

Some activities, although requiring a full licence, are exempt from charges.  Following deregulation, this is now limited to small hydropower related abstractions
.  Other licences are exempt by virtue of the type of licence and because they do not confer a protected right i.e. transfer licences and temporary licences.
We may revoke licences for non-payment of charges
.

The charges scheme has been laid down by the Secretary of State and is available as a separate document which we publish each year.  Full details can be found here. 
For further information see:
AMS 135_06 
Work Instruction: Setting Annual Charges
AMS 168_06 
Work Instruction: Charging for Applications
Chapter 6:

Revocation for non-payment.

Chapter 8:

Reminder to advise spray (and, when subject licence control, irrigators other than spay) irrigators of the two-part tariff scheme.

Chapter 13:

Full explanation of the charges system.

4.11.
Licences of Right
When the licensing system was introduced in 1965, people who could show they had been abstracting before then were allowed to have licences based on what they had been doing, i.e. without the need to go through the normal application process.  These licences were called “licences of right”.  Some holders regard them, even treasure them, as something different from ordinary licences.  In reality they are very similar to ordinary licences: the licence holder must comply with the licence in the same way and we have the same powers of revocation and variation as in other cases.  In fact they offer slightly less protection in cases where it is claimed that another licence derogates from them: requirements for claiming compensation are more stringent
.

The Water Act 1989 similarly brought certain types of abstraction which had previously been exempt within the licensing “net”.  Pre-existing abstractions were entitled to licences (commonly known as “licences of entitlement”) on a similar basis.  They are also subject to strict requirements in the case of derogation claims.  

All licences to abstract water in force on 1 April 2006 became “full licences” by virtue of section 102(1) WA 2003.  As a consequence, it is arguable that the status of both Licences of Right and Licences of Entitlement no longer exists.  In so far as there may be any remaining legal differences, these are set out in Schedule 7 to the WRA 1991.

For further information see:

Chapter 6A 
Compensation guidelines for changes to water abstraction licences.
Chapter 13: 
Compensation

4.13.
Derogation, compensation and indemnity
Rights to abstract are valuable and the law recognises that if these are curtailed, for example by issue of a licence which derogates from those rights, or if we revoke or vary a licence, compensation may be payable for any loss or damage sustained by the licence holder.  One cannot sue the holder of the derogating licence; the law provides that derogation is treated as a breach of our statutory duty
 for which the remedy is compensation
.

There is no liability to pay compensation where a licence has not been used for four years
.  Oddly (and inconveniently) this means only where the licence has not been used at all.  It is not possible to vary a partly used licence downwards to the quantity actually used by the abstractor without a potential liability to pay compensation
.

The liability to pay compensation falls first on us, though the Secretary of State may choose to indemnify us.  In practice this means the Secretary of State choosing that the burden of compensation should fall on taxpayers generally rather than charge-paying abstractors
.  There are no known instances where an indemnity has been given.

From the 1 April 2006, If we grant a full abstraction licence for more than 12 years we must include a minimum value condition (MVC).  This allows us to reduce the abstraction to the minimum value, if it becomes necessary, because of reasons that we could not have reasonably foreseen at the time the licence was issued.  This has the effect of limiting our normal liability to pay compensation.  For transfer licences of more than 12 years duration, which specify a quantity, a MVC is optional.
For further information see:

AMS 91_06  
Guidance: Applying Minimum Value Conditions to water abstraction licences
Chapter 6A 
Compensation guidelines for changes to water abstraction licences.
Chapter 13:
Compensation.

4.14.
Information gathering and disclosure
There is inevitable tension between:

· Licence holders (and holders of other consents, people who have applied for licences etc.) who like to keep information about their abstractions to themselves, and dealings with us private.

· When we need information about abstractions, whether licensed or not, in order to manage resources properly.

· The public, which has always been entitled (through Public Registers) to basic information about abstraction licences, but which society now regards as entitled to much wider information about activities which affect the environment.

This shift in attitudes, from a culture of secrecy to one of openness, is reflected in quite complex legal provisions, which can be difficult for us (and similar public bodies in other fields) to interpret
.  Essentially, the principle now is that information should be released unless there is good reason not to or unless the legislation provides an exception e.g. commercial confidentiality or national security.

We have power to require information from any person that is necessary for the purpose of carrying out our water resources functions
, including information about any abstraction, whether licensed or not.  This is much broader than the old power which was limited to requiring information about the abstraction of water.  We can also require routine returns of water abstracted from any abstractor.  

The Regulations require licence applicants to provide us with certain information or reports
 to enable it to determine applications sensibly.

For further information see:
AMS 182_05
Guidance: on the extended power to require information
AMS 108_06
Guidance: Reports to accompany water resource applications
Chapter 4:

Obtaining information to assist determination of licence applications
Chapter 9:

Discussion of the ambit of s.201.

Chapter 10:

Full discussion of registers and information disclosure.

4.15.
Powers of entry,  works powers etc. 

In order to perform our functions effectively, both of water resources management, compliance monitoring and in other areas, we need powers which override the interests of private landowners.  These “land and works” powers are wide, but relevant to water resources management are:

· Powers to enter into agreements relating to the carrying out or maintenance of works or the operation of reservoirs
.

· Powers to lay pipes
.

· Powers to discharge water in conjunction with works purposes
.

· Compulsory works orders
.

· Powers of entry for enforcement and compliance monitoring purposes
.

· Powers of entry for works purposes
.

· Powers of entry for survey etc. purposes
.

· Power to serve an enforcement notice
.

· Power to require a licence for existing unlicensed impounding works
.

· Power to serve a works notice for work to be carried out on an existing unlicensed  impounding works
.

Agreements under s.158 and entry for enforcement purposes are the powers most frequently encountered in practice, although there is likely to be less need for them now that impounding licences can be transferred and their conditions enforced throughout the life of the works.
For further information see:
Chapter 3:

Powers of entry for survey purposes.

Chapter 8:

Section 158 agreements and similar agreements tied to the issue of licences.

Chapter 9:

Powers of entry for enforcement.

Chapter 13:

Discharge of water.

4.16.
Canals
Canals throw up special problems in abstraction licensing.  Mainly, this is due to the exemption from licensing granted to navigation, harbour or conservancy authorities where the abstraction or impoundment is in the course of, or results from, the operations of such bodies
.  British Waterways (BW) is in a special position as it alone may apply for licences from inland waters it owns or manages
.

For further information see:
Chapter 6:

Procedures for changing compensation water requirements.

Chapter 13: 
Full discussion of canal issues.
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Drought
Shortage of rain inevitably causes resource management problems and the need to allocate water where society regards it as most needed (i.e. often for public supply), and to prevent environmental damage.

The Environment Agency and water companies have various ways of gaining appropriate control in drought situations.  Emergency drought orders and ordinary drought orders are dealt with by the Secretary of State/NAW; while drought permits, and restrictions on spray irrigation
 are dealt with by the Environment Agency.

Powers under section 63 of the Water Act 2003 introduce a legal obligation on water undertakers to prepare and maintain a drought plan.  This obligation came into force on 1 October 2005.  The form and content of a drought plan is governed by The Drought Plan Direction 2005 made jointly by the Secretary of State and the National Assembly for Wales, while The Drought Plan Regulations 2005 SI 2005/1905
 governs certain matters relating to the publication of drought plans, dealing with representations and inquiries.  

For further information see:
Chapter 12:

Comprehensive discussion of drought permit procedure; and the Environment Agency’s involvement in drought order applications, including our power to recover costs.

Chapter 13:

Spray irrigation controls.

AMS 380_05 
Work Instruction – Managing consultations with water companies on statutory drought plans     

Water Company Drought Plan Guideline 2005 http://www.environment-agency.gov.uk/commondata/acrobat/drought_plans_2005_1178382.pdf
Guidance on Drought Orders and Permits, July 2005 [Defra/EA] 
The Drought Direction 1991 [PDF]

The Drought Plan Direction 2005 [PDF]
6.
ENVIRONMENTAL DUTIES 
6.1.
Environmental Legislation 

We have general and specific duties intended to benefit the environment.  These arise from the Environment Act 1995
 as well as other specific legislation including:

· The Conservation (Natural Habitats &c.) Regulations 1994 (“the Habitats Regulations”)

· The EU Birds and Habitats Directives

· The Environmental Impact Assessment Directives
· The Countryside and Rights of Way (CRoW) Act 2000  and The Wildlife and Countryside Act 1981 (as amended by the CRoW Act 2000) 
Under the Environment Act 1995, our principal aim, subject to other statutory provisions and taking into account costs, is to discharge our functions so as to protect or enhance the environment and overall to make a contribution towards achieving sustainable development
.

Our duties under the Environment Act 1995 reflect their origins in the water legislation
.  They now apply to our general pollution control
 and waste regulation
 functions, although a distinction is drawn between environmental duties in relation to pollution (including water pollution) control
 and our other functions
.  Water undertakers
, land drainage bodies
, and local authorities
 are subject to very similar duties.

The government may also issue codes of practice giving us practical guidance about how to exercise these duties and to promote desirable practices in relation to them, and we must have regard to what the code provides in discharging our duties
.  There is such guidance in relation to conservation, access and recreation
, and sustainable development
.

6.2.
General environmental responsibility
We have a general but discretionary
 duty (“to such extent as it considers desirable”) to promote (a) the conservation and enhancement of the natural beauty and amenity of inland and coastal waters and of land associated with such waters; (b) the conservation of flora and fauna which are dependant on an aquatic environment; and (c) the use of such waters and land for recreational purposes, in particular taking into account the needs of persons who are chronically sick or disabled
.

6.3.
Mandatory environmental duties
First, when we formulate or consider any proposals, other than in relation to its pollution control functions, we must exercise our powers over the proposals so as to further the conservation and enhancement
 of natural beauty and the conservation of flora, fauna and geological or physiographical features of special interest
.  On the other hand, exercise of the duty has to be consistent with the underlying purpose of our principal functions and duties (e.g. licensing) and with the objective of achieving sustainable development
.

We must also always
-

· Have regard to the desirability of protecting and conserving buildings, sites and objects of archaeological, architectural, engineering or historic interest.

· Take into account any effect which the proposals would have on the beauty or amenity of any rural or urban area or on any such flora, fauna, features, buildings, sites or objects.

· Have regard to any effect which the proposals would have on the economic and social well‑being of local communities in rural areas.

Subject to the above duties, we must also
-

· Have regard to the desirability of preserving for the public any freedom of access to areas of woodland, mountains, moor, heath, down, cliff or foreshore and other places of natural beauty.

· Have regard to the desirability of maintaining the availability to the public of any facility for visiting or inspecting any building, site or object of archaeological, architectural, engineering or historic interest.

· Take into account any effect which the proposals would have on any such freedom of access or on the availability of any such facility.

We must also take such steps as are reasonably practicable, and taking into account the needs of those who are chronically disabled
, to secure that any rights which it may have to the use of water or land associated with water are exercised so that the land or water is made available for recreational purposes in the best manner
.  It must obtain consent from navigation etc. authorities if appropriate
.

6.4.
Duties in relation to the CRoW Act 2000 and Sites of Special Scientific Interest (SSSIs). 
The Countryside and Rights of Way (CRoW) Act 2000 contains important amendments to the provisions in the Wildlife and Countryside Act (WCA) 1981 relating to Sites of Special Scientific Interest (SSSIs).  In particular the WCA
 requires that public bodies such as the Environment Agency must “take reasonable steps, consistent with the proper exercise of their functions to further the conservation and enhancement of SSSIs”.

We must also consult English Nature (EN)/the Countryside Council for Wales (CCW) over any proposed works
 or authorisations 
 that are likely to damage a SSSI.

We also have an important role to play in assisting the government and EN to achieve the Public Service Agreement (PSA) target to bring 95% of all SSSIs by area in England into Favorable condition by 2010.   

In addition to SSSIs, we may also be notified by EN, CCW, a National Park Authority or Broads Authority of other sites of special interest which could be affected by works or operations which we may carry out or authorise
.   There are similar duties requiring us to consult the notifying body over any proposed works or authorisations that have the potential to damage the site.

Further guidance and formal notice proformas can be found on the Easinet at:  

http://intranet.ea.gov/Organisation/df/water_management/Conservation_and_Ecology/how_do_i/legislation/crow2000.htm and by consulting with conservation functional staff.
6.5.
The EU Birds and Habitats Directives and the Habitats Regulations
The Habitats Directive came into force in 1992.  Its objective is comprehensive conservation of natural habitats and wild fauna and flora on land and at sea.  It does for habitats and species generally what the earlier (1979) Birds Directive did for birds and bird habitats.  It is closely modelled on the Birds Directive and particularly aims at the strict protection of special sites.  Under the Birds Directive such sites are known as Special Protection Areas (SPAs); the equivalent under the Habitats Directive are Special Areas of Conservation (SACs). They may be collectively referred to as European Sites and established a Europe-wide network of sites known as Natura 2000.  The Habitats Directive altered the site protection provisions of the Birds Directive so that they both work in exactly the same way.

The Habitats Directive has been implemented in the UK by the Conservation (Natural Habitats &c.) Regulations 1994
 known as “the Habitats Regulations”.

We are a ‘competent authority’ under the Habitats Regulations.  We have a legal duty to ensure that none of our activities or permissions that we may issue results in an adverse effect directly or indirectly, on the integrity of a classified SPA or a candidate or designated SAC, unless there are no alternative solutions and imperative reasons of overriding public interest, and compensatory measures are provided. 

Full guidance and policy on the Habitats Regulations can be found within the Habitats Directive Handbook. 
Water Resources staff should refer to:

· Procedure (132_05) – Assessment of new Water Resources permissions under the Habitats Regulations
· Work Instruction (133_05) – Assessment of new Water Resources permissions under the Habitats Regulations
There are also a number of AMS documents relating specifically to the review of consents.  The 

Procedure (134_05) (Appendix 4) Review of Existing Water Resources Permissions under the Habitats Regulations contains links to relevant AMS.   

These documents and the handbook are periodically updated to ensure they contain relevant and specific guidance as it becomes available.  You should make sure you have the most up to date information by speaking to the RSA (Restoring Sustainable Abstraction) Technical Specialist (or equivalent Area WR HD lead) or the Area Habitats Directive Coordinator, usually based in Fisheries Recreation and Biodiversity (FRB) teams. 

6.6.seq level2 \h \r0 
Practical application in water resources work
It is not possible to describe in detail how these environmental duties should be applied.  Each case will depend on its own facts.  A general framework is below.

The key requirements are-

· To encourage applicants to provide information about their proposals and expected impact at as early a stage as possible.

· To be as well informed as possible about the site involved and potential effects on it (whether the actual activity is actually inside its boundary or not).  See Chapter 4 for guidance about obtaining information.

· Not to hesitate to ask Biodiversity Officers in FRB teams and/or EN/CCW for advice at as early a stage as possible.   

Remember that the general environmental duties apply in all cases, with SSSIs and European sites requiring specific requirements and considerations as outlined above. 

6.7.seq level2 \h \r0 
Summary
Our environmental responsibilities seem complex.  In practice, you can make them easier to cope with provided you:

· Consult early, both with the applicant, within the Environment Agency especially with the FRB teams , and with external conservation bodies where appropriate.

· Focus clearly on the important issues.

· Make sure the applicant provides sufficient information for us to determine the potential environmental consequences of their application.

· Use the best available information to make your decision.  Get help from colleagues in the FRB teams in making your decision.

· Make clear who is responsible for doing what - within the Environment Agency, between you and the applicant, and between you and external bodies. 

· Make a careful written note of decisions you take and why you reach the conclusions you do.

For further information see:
Chapter 3:
 
Groundwater investigation consents.

Chapter 4: 

Obtaining information, environmental assessment.

Chapter 6: 

Revocation and variation of licences.

Chapter 6A:
Compensation guidelines for changes to water abstraction licences.

Chapter 7:

Determination of licence applications.

Chapter 12:

Drought permits and drought orders.

     �	For example, changes to the Crown exemption rules and the introduction of drought permits.


     �	For example, in relation to charging for licences, revocation for non-payment of charges, and environmental duties.


   � 	Effective from 1 April 2006


     �	Though see s.57 WRA 1991 for emergency variation of spray irrigation licences in water shortage situations.


     �	Including particularly the NWAA (Exemption from Licensing Control) Order 1984, SI 1984:209.


     �	i.e. North East Region’s Northumbria Area and the Tees Catchment in the Dales Area.


 � 	Section 14.


     �	See Chapter 6.  New provisions are made by licence issued under the WRA 1991 but must also undergo a corresponding repeal procedure in Parliament.


   � 	The National Assembly for Wales (Transfer of Functions) Order 1999 SI 1999/672.


    �	The making of these Regulations is principally authorised by s.34 and s.59 WRA 1991.


     �	The making of such orders is authorised by s.72(5) WRA 1991.


     �	For a complete list of these see Chapter 9, paragraphs dealing with exempt areas.


   � 	As substituted by s.6 WA 2003, effective from 1 April 2004.


   � 	As inserted by s.18 WA 2003, effective from 1 April 2004.


     �	See Chapter 5.


     �	Directive 85/337/EEC (as amended) on the assessment of the effects of certain public and private projects on the environment (“the EIA Directive”).


     �	Directive 79/409/EEC on the conservation of wild birds (“the Birds Directive”) and directive 92/43/EEC on the conservation of natural habitats and of wild flora and fauna (“the Habitats Directive”) both implemented in the UK by the Conservation (Natural Habitats &c.) Regulations 1994 SI 1994/2716 (known as the Habitats Regulations).


     �	Directive 2003/4/EC on public access to environmental information (“the Environmental Information Directive”), which replaces Directive 90/313/EC.


� 	Directive 2000/60/EC on establishing a framework for Community action in the field of water policy (“the Water Framework Directive”).





� 	The Town and Country Planning (Environmental Impact Assessment (England and Wales) Regulations 1999 SI 1999/293.


� 	Directive 2003/35/EC which provides for public participation in drawing up certain plans or programmes relating to the environment.


� 	Directive 2004/35/CE on environmental liability with regard to the prevention and remedying of environmental damage (“the Environmental Liability Directive”).


     �	See the rules in s.35 and 4.3 below.


     �	Section 38(3)(a) WRA 1991.


     �	See chapters 7 and 8.


     �	See above paragraph 2.7.3.


     �	Specifically, to conserve augment and redistribute the water resources in England and Wales and secure their proper use (including the efficient use of those resources): s.6(2) Environment Act 1995.


     �	There are special rules determining responsibilities over the border with Scotland.  See s.6(3) Environment Act 1995.  Similarly we have complex regional and area boundaries which are partly “political” and partly based on catchment boundaries.  These are not described in this manual but will be common knowledge in each Region and Area.


     �	See s.15(1) WRA 1991.


     �	See below paragraph 3.2.


     �	See below paragraph 3.1.


     �	Discussed below in paragraph 6.


     �	Section 7(1)(c)(iii) Environment Act 1995.


     �	See s.21-23 WRA 1991.  Note: to date, none have been set, but see also paragraph 4.6 below.


     �	See below paragraph 4.2.


� 	Section 27(3) and (5) WRA 1991 repealed as exemptions with effect from 1 April 2005.


     �	See below paragraph 4.5.


     �	See s.4 Environment Act 1995.


     �	The Environment Agency’s Objectives and Contributions to Sustainable Development: Statutory Guidance by Defra (December 2002) � HYPERLINK http://www.defra.gov.uk/environment/ea/sustain/pdf/ea_susdev_guidance.pdf ��http://www.defra.gov.uk/environment/ea/sustain/pdf/ea_susdev_guidance.pdf�.


     �	For the meaning of this technical expression, see paragraph 2.7.3.


     �	Water resources for the future - a strategy for England and Wales, Environment Agency March 2001.


     �	See also Planning Policy Guidance note 12 Development Plans and Regional Planning Guidance.


     �	Section 39 Environment Act 1995.


     �	See Chapter 7.


	� 	See s.20 WRA 1991.


	� 	See s.20A WRA 1991.





     �	See s.20(2) WRA 1991 and s.20A.


� 	Note that Ofwat’s legal title changed to the Water Services Regulation Authority with effect from 1 April 2006, but they have decided to continue using the name Ofwat to avoid confusion. 


     �	Agreements under Section 158 WRA 1991 are discussed in Chapter 8.


     �	Section 24(5)(a) and s.25(3)(a) as amended by section 60 of the Water Act 2003 effective from 1 April 2004.


   � 	As set out in section 25(1A) WRA 1991, effective from 1 April 2006.


     �	i.e. probably by an agreement under s.158 WRA 1991: see Chapter 8.


     �	s.36 WRA 1991 was repealed by s.12 WA 2003, with effect from 1 April 2006.


     �	e.g. consent for groundwater investigation, drought order or permit.


     �	e.g. notice of mineral drilling with the option for us to serve conservation notice.


     �	Note - this is to be replaced shortly with a new s.222 by virtue of the Environment Act 1995.  Check you have the up-to-date version.  See Chapter 13.


   � 	By paragraph 140 of Schedule 22 to the Environment Act 1995.


   � 	s.24A(1)(a) WRA 1991 as inserted by s.1 WA 2003 and s.102(1) WA 2003


   � 	s.24A(1)(b) WRA 1991 as inserted by s.1 WA 2003


   � 	s.24A(1)(c) WRA 1991 as inserted by s.1 WA 2003


   � 	WA 2003, Commencement Order No.6 SI 2006/984, effective from 1 April 2006


   � 	Section 36A of the Water Resources Act 1991 as inserted by s.13 Water Act 2003





 � 	The detailed rules are in s.67 WRA 1991 as amended by sub-paragraphs 8(2) and (3) of Schedule 7 to the WA 2003, effective from 1 April 2006.


     �	See s.65 WRA 1991.


     �	See s.37(5) WRA 1991 as substituted by section 14(1) WA 2003.


     �	See s.34(3) WRA 1991 and Regulation 9 of the Regulations SI 2006/641


     �	See s.8 Environment Act 1995.


     �	See s.38(1) WRA 1991.


     �	See s.39(1) and (3)-(4)WRA 1991.


     �	See s.38(3) WRA 1991.


     �	See s.39(2), (5), 40 and 21 WRA 1991.  Section 21 deals with minimum acceptable flows.  As yet, no such MAFs have been established, but the principles by which they might be established are important for the purposes of applying s.40.


     �	i.e. under s.7 and 8 Environment Act 1995, Habitats Regulations 1994 and section 28I of the Wildlife and Countryside Act 1981 as amended by the CRoW Act 2000.   See paragraph 6 below.


     �	See above paragraph 3.1 and the separate guidance document The Environment Agency’s Objectives and Contributions to Sustainable Development: Statutory Guidance by Defra (December 2002). 


     �	See s.39 Environment Act 1995 and above paragraph 3.2; also discussed in the Sustainable Development guidance.


     �	For reasons explained in Chapter 7A.


   � 	With effect from 1 April 2004, but formally implemented on 1 April 2006.


     �	See s.47 WRA 1991.


     �	See s.47 WRA 1991.


     �	See s.43 to 45 WRA 1991.


     �	Provisions for this are in s.41 to 42 WRA 1991.


   � 	AMS 212_04 �HYPERLINK "http://146.213.80.51/icontent/DocDir12/nfsod.doc"��Non-Financial Scheme of Delegation�.


   � 	Regulation 7(3) of the Regulations SI 2006/641.


     �	See the terms of s.44(4) WRA 1991.


     �	i.e. except where the authorised abstraction quantity is simply being reduced.  Some other types of variation are regarded as so insignificant in water resources terms that our practice is to treat them as minor amendments and not require publicity etc.


     �	See generally s.51 WRA 1991.


     �	See generally s.52 to 54 WRA 1991.


     �	See s.61 WRA 1991.


     �	See s.55 and 56 WRA 1991.


     �	See paragraph 6 below.


     �	See s.59A-D WRA 1991 as inserted by section 23(1) WA 2003, effective from 1 April 2006.


     �	See s10 and 23, and Schedule 2 to the Water Industry Act 1991.


     �	i.e. the regional Standard Unit Charge (SUC).


     �	i.e. with capacity of not more than 5 Megawatts.  See s.125(1) WRA 1991.


     �	See s.41 EA 1995 and the � HYPERLINK "http://www.opsi.gov.uk/si/si1996/Uksi_19960508_en_1.htm" ��Environmental Licences (Suspension and Revocation) Regulations 1996 (SI 1996/508).�


     �	See s.60 and Schedule 7 WRA 1991.


     �	i.e. in s.39 WRA 1991, see above paragraph 4.5.


     �	See s.60 WRA 1991.


     �	See s.61(4) WRA 1991 as amended by s.25(2) WA 2003, effective from 1 April 2004 and paragraph 3.3.1 of Chapter 6.


     �	This liability may be more apparent than real as the licence holder has to prove a loss: (see Chapter 6A )


     �	See above paragraph 4.10.


     �	See s.204 and 205 WRA 1991, The Freedom of Information Act 2000 and Environmental Information Regulations 2004 SI 2004:3391.


     �	See s.201 WRA 1991 as substituted by s.70 WA 2003, effective from 1 April 2005


   � 	Section 34 WRA 1991, paragraph 2(a) of Schedule 7 to the WA 2003 and �HYPERLINK "http://www.opsi.gov.uk/si/si2006/20060641.htm"��Regulation 3(1)(b) SI 2006/641 (effective from 1 April 2006)�


     �	See s.158 WRA 1991.


     �	See s.159 and 160 WRA 1991.


     �	See s.163 and 164 WRA 1991.


     �	See s.168 WRA 1991.


     �	See s.169 WRA 1991 as amended by s.71 WA 2003, effective from 1 April 2004.


     �	See s.170 WRA 1991.


     �	See s. 171 WRA 1991.


   � 	See s.30 WA 2003, effective from 1 April 2006


   � 	See s.3 WA 2003, effective from 1 April 2006


   � 	See s.4 WA 2003, effective from 1 April 2006


     �	See s.26 WRA 1991.


     �	See s.66 WRA 1991.  


     �	i.e. under s.57 WRA 1991.


   � 	� HYPERLINK "http://www.opsi.gov.uk/si/si2005/20051905.htm" ��The Drought Plan Regulations 2005 (SI 2005/1905) (effective from 1 October 2005)�


     �	See generally, Environment Act 1995 s.6 to 9.  This takes over equivalent duties in the WRA 1991.


     �	See s.4(1) Environment Act 1995 and above paragraph 3.1 .  The government has published guidance on this in The Environment Agency’s Objectives and Contributions to Sustainable Development: Statutory Guidance by Defra (December 2002).  Section 3.2 of that refers to sustainable development being about “achieving a better quality of life for everyone, now and for generations to come”.   We must have regard to this guidance: see s.4(2)to (4).


     �	See Water Act 1989, s.8 to 10; Water Resources Act 1991 s.2(2), s.16-18.


     �	i.e. including those formerly with Her Majesty’s Inspectorate of Pollution under the Environmental Protection Act 1990.


     �	i.e. those formerly with waste regulation authorities.


     �	Defined in s.5(5) Environment Act 1995.


     �	See s.7(1) Environment Act 1995.  Such duties in relation to pollution control are cast less strongly: briefly, the duty in connection with pollution control requires us to “have regard to” various environmental considerations, whereas in the case of all other function is the duty is to “further” these. 


     �	See Water Industry Act 1991 s.3 to 5.  In so far as water undertakers are involved in pollution control and prevention, for example in issuing trade effluent consents, their duties are unaffected by the Environment Act 1995 and remain to “further” environmental matters rather than merely have regard to them.


     �	Land Drainage Act 1991, s.61A to 61E (amended by Land Drainage Act 1994).


     �	Land Drainage Act 1991, s.61A to 61E (amended by Land Drainage Act 1994).


     �	See s.9(2) Environment Act 1995.


     �	Code of practice on Conservation, Access and Recreation; approved by SI 1989 No. 1152.


     �	See above, footnotes 39 and 112.


     �	But without prejudice to specific duties set out in s.7 Environment Act 1995.


     �	See s.6(1) Environment Act 1995.


     �	The meaning of these words and related expressions do not appear to have been discussed in cases relating to water.  They have however been extensively debated in planning cases: see e.g. South Lakeland DC v S/S Environment [1992] 1 All ER 573, and government guidance on planning in relation to conservation areas: see generally DoE circular 8/87 and PPG 15.


     �	See s.7(1)a) Environment Act 1995.  The difference between these positive obligations which apply to water resources to “further” and pollution control functions is that in the latter our duty is limited to “having regard to the desirability” of conserving and enhancing, etc.


     �	See s.7(1) Environment Act 1995.  The “Ministers” (in practice in water resources the Secretary of State) are subject to the duties in a very similar way.  The Secretary of State must also act consistent with his duties under s.2 Water Industry Act 1991 (general duties in relation to the water industry).


     �	See s.7(1)(c) Environment Act 1995.


     �	See s.7(2) Environment Act 1995.


    �	Section 7(5) Environment Act 1995.


    �	Section 7(4) Environment Act 1995.  However, such facilities need not be made available free of charge: s.7(6).


    �	i.e. if something might cause obstruction of, or other interference with, navigation which is subject to the control of any navigation, harbour or conservancy authority: s.7(4) Environment Act 1995.


  � 	Section 28G(2) of the WCA Act 1981 as set out in Schedule 9 of the CRoW Act


  �	Section 28H


  � 	Section 28I


   �	Section 8(1) Environment Act 1995.  The provision refers to the land being of special interest by reason of its flora, fauna, geological or physiographical features and being potentially affected by schemes, works, operations or activities of the Environment Agency or by an authorisation given by us.  “Authorisation” includes any consent or licence under the Act which is required from us: s.8(5).


     �	� HYPERLINK "http://ams-documents.ea.gov/06/6_13_abstraction_and_impounding/108_06.doc" ��SI 1994/2716�.
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